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“STRIKES” AS A DEFENSE TO THE PER- 
FORMANCE OF A CONTRACT. 


It is well settled that a ‘‘strike’’ will not 
excuse delay or neglect in performing a con- 
tract (Hexter v. Knox, 39 N. Y. Super. Ct. 
109), unless there is provision in the contract 
that the occurrenee of a strike shall exempt 
the party required to perform the terms of 
the contract by a day certain from the conse- 
quences of delay. Milliken v. Keppler, 4 N. 
Y. App. Div. 42, 38 N. Y. Supp. 738. In 
the case of Milliken v. Keppler, supra, the 
rule was laid down that where a building con- 
tract provides for the completion of the work 
by a specified time, ‘‘contingent upon strikes 
and boycotts,’’ it protects the contractor 
against liability for unavoidable-delay, so far as 
it is due to‘‘strikes,’’ and the ‘‘strikes’’ refer- 
red to are not limited to such as occur in the 
shops of the contractor. 

The Milliken case was an action to establish 
a subcontractor’s lien on a bulding in which 
the owners filed a counterclaim for delay in 
completing it. It appeared that the contract 
was dated July 7, 1892. The contract made 
the time of completion the essence of the con- 
tract, but this provision was made contingent 
on strikes and boycotts. The plaintiff, who 
was to do the iron work on the building on 
which the lien was sought, contracted for the 
iron from the Columbia Iron & Steel Co., 
who agreed to furnish the iron on a certain 
date. This latter company was unable to 
comply with its contract to furnish the iron 
work at the time required owing to strikes at 
the foundry. The court held that the provi- 
sion in the contractor’s agreement with the 
owners of the building exempting him from 
liability for failure to complete the building 
on time applied, if the delay was occa- 
sioned by ‘‘strikes ur boycotts,’’ to strikes 
among employees other than his own, which 
in any manner hindered or interfered with 
the performance of his contract, as, for in- 
stance, a strike among the employees of any 
material-man with whom he is under contract 
to supply the materials necessary for the con- 
struction of the building. The court said: 





‘‘The performance of the contract was made 
contingent upon strikes and boycotts. The 
appellants claim that the strikes referred to 
were only such as might occur in the shops of 
the contractor. Wesee no reason for thus 
limiting the words. The obvious intent in in- 
serting the clause was to protect the contract- 
or from liability for delays which it could not 
help, so far as they should be due to strikes. 
There is no reason to believe that any strike 
which had a legitimate tendency to retard the 
contractor was not meant to be covered by 
the expression inthe contract. It does not, 
however, follow from this that the contractor 
was at liberty to order material from a srtik- 
ing factory, and then rely upon this clause 
for its protection. A duty rested upon it to 
perform the contract if possible, and to exer- 
cise care, diligence and skill to this end. 
All that was obtained was immunity from the 
general rule of law which refuses to accept 
inevitable and unforeseen accidents as an ex- 
cuse for the nonperformance of an absolute 
agreement.’’ Still a further limitation must 
be put upon the exemption of a contractor for 
failure to perform his agreement at the time 
stipulated because of strikes or boycotts, 
viz., such strike or boycott must not be oc- 
casioned by his own arbitrary act in refusing 
to pay his workmen the wages agreed upon. 
McLeod v. Genins, 31 Neb. 1, 47 N. W. 
Rep. 473. ‘ 

It often becomes important to know what 
the courts judicially define as a ‘‘strike,’’ es- 
pecially in construing contracts in which a 
‘‘strike’’ is expressly stipulated to be a com- 
plete defense to an action for damages for 
failure to complete the performance of any 
duties of either party under the contract by 
a specified time. 

The most succinct judicial definition is that 
by the English Court of Appeals in Farrer v. 
Close, L. R. 4Q. B. 602, loc cit. 612: “A 
‘strike’ may be defined as a simultaneous ces- 
sation of wotk on the part’ of the workmen, 
and its legality or illegality must depend on 
the means by which it is enforced, and upon 
its objects.’’ 

The American decisions are a little more 
explicit. Thus, a ‘‘strike’ has been judicially 
defined as ‘‘a combined effort among work- 
men to compel the master to the concession 
to a certain demand by preventing the con- 


duct of his business until compliance with the 
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demand. Farmers’ Loan & Trust Co. v. 
Northern Pacific R. R. Co., 60 Fed. Rep. 
803, loc cit. 819. So also in Delaware, etc., 
Railroad Company v. Bounds, 58 N. Y. 573, 
loc cit. 582, a ‘‘strike’’ is defined as ‘‘a com- 
bination among laborers employed by others 
to compel an increase of wages, a change in 
the hours of labor, some change in the mode 
or manner of conducting the business of a 
principal, or to enforce some paticular 
policy in the character or number of the men 
employed, and the like.’’ Probably the best 
definition of a ‘‘strike’’ is given in the recent 
ease of Longshore Printing Co. v. Howell, 26 
Oreg. 527, 38 Pac. Rep. 547, where the court 
says: ‘‘A ‘strike’ is defined as the act of 
quitting work ; specifically, such an act by a 
body of workmen, done as a means of enforc- 
ng compliance with demands made on their 
employer. Itis applied commonly to a com- 
bined effort on the part of a body of work- 
men employed by the same master to enforce 
a demand for higher wages, sborter hours, or 
some other concession, by stopping work in a 
body at a prearranged time, and refusing to 
resume work until the demanded concession 
shall have been made, and is not necessarily 
unlawful, and does not necessarily engender 
a breach of the peace.’’ 

What is not a strike is referred to in the 
ease of Arthur v. Oakes, 63 Fed. Rep. 310, 
loc cit. 327, where the court says: ‘‘A com- 
bination among employees having for its ob- 
ject their orderly withdrawal in 'arge num- 
bers, or in a body, from the service of their 
employer on account simply of a reduction in 
their wages, is not a strike within the mean- 
ing of the word as commonly used.’’ This 
limitation of the difinition of the term 
‘‘strike’’ is quoted with approval in the recent 
case of State v. Kreutzberg, 114 Wis. 530, 90 
N. W. Rep. 1098. 








NOTES OF IMPORTANT PECISIONS. 


CONSTITUTIONAL LAW—PROHIBITION OF USE 
OF UNITED STATES FLAG FOR ADVERTISING 
PurRpPosEs. — Three states have now decided 
through their highest judicial tribunals on the 
question of the constitutionality of statutes pro- 
hibiting the use of the United States flag for ad- 
vertising purposes. Two states (Illinois and 
New York) have declared such legislation un- 
constitutional. Ruhstrat v. People, 185 Ill. 133, 

7 N. E. Rep. 41, 49 L. R. A. 181, 76 Am. St. 
Rep. 30; People v. Van de Carr (N. Y.), 70N. E 





Rep. 965, 66 L. R. A. 189. A western state 
(Nebraska) has very recently disagreed with the 
conclusions reached by these older and very 
respectable tribunals, and does not hesitate to 
take up the cudgels of argument in an attempt to 
show the utter fallacy of the premises on which 
the opinions in the first two cases are rested. This 
recent case is that of Halter v. State, 105 N. W. 
Rep. 298, where the Supreme Court of Nebraska 
holds that a statute the purpose of which is to 
prevent and punish the desecration of the flag of 
the United States, is not obnoxious to the four- 
teenth amendment to the constitution of the 
United States, nor to the provisions of the state 
constitution against depriving any person of his 
property without due process of law and against 
special or class legislation. In criticising the 
two cases from [Illinois and New York, the Ne- 
braska court says: ‘In each of these cases a 
statute substantially like the one under consider- 
ation was held unconstitutional. The Illinois 
case rests on three propositions, which for con- 
venience we shall coosider out of the order in 
which they are discussed. As to the first, namely, 
that the act is unconstitutional, ‘as depriving a 
citizen of the United States of the right of exer- 
cising a privilege, impliedly, if not expressly, 
granted to him by the federal constitution,’ little 
need be said. The right to advertise whisky, 
beer, tobacco, and other articles of merchandise 
by the use of the national flag is certainly not 
the subject of an express constitutional grant, 
and it can be said to be impliedly granted only 
in the sense that, like an infinite number of other 
acts, itis not prohibited. If the fact that an act 
or course of action,is not prohibited by the feder- 
alconstitution gives a citizen of the United States 
a right which the state is powerless to abridge or 
restrict, the sphere of state legislation is more 
circumscribed than has been generally supposed, 
and our criminal code is largely waste paper. 
A moment’s reflection would seem sufficient to 
show that the proposition is utterly unsound. 
Norcan we agree with counsel that the federal 
government has the exclusive power to regu- 
late the use of the national flag. It is not infre- 
quent that the same act is an offense against both 
the state and federal governments. Counterfeit- 
ing furnishes an apt illustration. The power ‘to 
provide for the punishment of counterfeiting the 
securities and current coin of the United States’ 
is expressly given to congress, but the offense is 
also punishable under the laws of the several 
states, the validity of which was upheld in Fox 
v. State, 5 How. (U. 8.) 416, 12°L. Ed. 213. The 
second proposition to be noticed is ‘tha! .ue act 
isalso unduly discriminating and partial in its 
character.’ ‘This proposition is based on the 
exceptions to the general provisions of the act. 
The exceptions enumerated in the Illinois act 


are fewer than in our own, but we do not think it 
can fairly be said that in either case they render 
the act unduly discriminating or partial. Neither 
act is aimed against any individual or class of 
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individuals, but against certain acts. If it were 
competent for the legislature to deal with the 
subject, it was clearly competent for it to define 
the crime of desecration, and to specify the acts 
constituting the offense. Every use of the flag 
not included in such definition or specification 
would be impliedly excepted from the operation 
of the act, and it would seem wholly immaterial 
that the legislature saw fit to maka some acts the 
subject of an express exception, instead of nar- 
rowing the definition of the crime or the specifi- 
cation of the acts constituting it in such a way to 
exclude the acts included in such exception. 
Besides, there is nothing in the state or federal 
constitution which forbids the classification of 
subjects for legislation, so long as the classifica- 
tion is not arbitrary. Lancashire Ins. Co. v. 
Bush, 60 Neb. 116, 82 N. W. Rep. 313, and cases 
cited. ‘here this court held that the statute 
providing for the taxing of an attorney’s fee 
against a defeated insurance company was valid 
legislation. See, also, Rosenbloom v. State, 64 
Neb. 344, 89 N. W. Rep. 1053, 57 L. R. A. 922; 
State v. Montgomery (Me.), 43 Atl. Rep. 138; 
Ex parte Thornton (C. C.),12 Fed. Rep. 538; 
Davis v. State, 51 Neb. 302, 70 N. W. Rep. 984. 
In this instance, the classification does not appear 
to be an arbitrary, but a most natural, one. It 
is a matter of common knowledge that the use 
of the flag for advertising purposes offends the 
sensibilities of a large portion of our people. The 
statute is directed against the use of the flag for 
that purpose, but excepts from its provisions cer- 
tain uses to which the most sensitive could not 
object. Without such exception, either express 
or implied, the statute would be oppressive, if 
not absurd. We come now to the remaining 
proposition on which the Illinois case rests, 
namely, that ‘the statute is an infringement upon 
the personal liberty guarantied by the state and 
federal constitutions.’ The court in that case 
recognizes the right of the state, in the exercise 
of its police power, to enact such laws as are cal- 
culated to promote the health, comfort, safety, 
and welfare of society, although such laws may 
operate as an infringement upon the personal 
liberty of the citizen, but holds that such laws 
must be in fact calculated to promote those ob- 
jects or some of them; otherwise, they, are an 
arbitrary restraint on the citizen and unconstitu- 
tional. Such is the generally accepted doctrine. 
Lochner v. People, 25 Sup. Ct. Rep. 539, 49 L. Ed. 
937,contains a discussion of the police power of the 
states and an examination of many cases bearing 
on the subject. After a somewhat lengthy dis- 
cussion of the doctrine just referred to, the court, 
in Ruhstrat v. People, supra, held that the stat- 
ute was not calculated to promote any of the ob- 
jects just enumerated, and was therefore uncon- 
stitutional and void. Again we find ourselves 
unable to agree witb a court to whose opinions, 
ordinarily, we attach great weight. Patriotism 
has ever been regarded as the highest civic vir- 
tue, and whatever tends to foster that virtue cer- 
tainly makes for the common good. That 





familiarity breeds contempt has the force ofa 
maxim. That contempt or disrespect for an em- 
blem begets a like state of mind toward that for 
which it stands is a psychological law which 
underlies the canons against profanation which 
abound in every system of religious instruction. 
Such inhibitions against the irreverent use of 
sacred things are not mere arbitrary fulmina- 
tions, but are grounded on sound practical con- 
siderations and the conviction that such use of 
the sacred emblems of religion is inimical to the 
eause of religion itself. The legislation under 
consideration may be justified on the same prin- 
ciple. The flag is the emblem of national 
authority. To the citizen it is an object of pa- 
triotic adoration, emblematic of all for which 
his country stands—her institutions, her achieve- 
ments, her long roster of heroic dead, the story 
of her past, the promise of her future; and itis not 
fitting that it should become associated in his 
mind with any thing less exalted, nor that it 
should be put to any mean or ignoble use.” 








THE RIGHT OF SURVIVING PARTNER 
TO SELL REAL ESTATE WHICH BE- 
LONGED TO THE FIRM. 





The head-note to the recent English case 
of In re Bourne! commences as follows: ‘‘A 
surviving partner can mortgage or sell part- 
nership real estate for the purpose of the bus- 
iness, and the mortgagee or purchaser is not 
concerned to see to the application of the 
money unless he has notice that it is going to 
be used for an improper purpose.’”’? The So- 
licitors’ Journal (London) has a valuable 
comment on this decision over the signature 
of T. Cyprian Williams. Mr. Williams, 
says: 

‘*Conveyancers will, of course, be inclined 
to welcome this pronouncement as the settle- 
ment of a doubtful or troublesome point. But 
on reading the report through, they will find 
that the actual decision in the case being con- 
cerned with an equitable mortgage only, is 
not of direct authority on the question of the 
sale by a surviving partner ; that the facts in 
the case were not those of a partnership by 
open contract but a partnership regulated by 
a special agreement, that a surviving partner 
was to take over a deceased partner’s share; 
that the judgment does not contain any such 
general proposition concerning the sale of real 
estate as is stated in the head note; and in 
fine. that the rule so conveniently laid down 
as regards the sale of partner’s realty, is 


11906, 1 Ch. 113. 
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simply an inference drawn by the reporter.’’ 
The author then goes on to consider how this 
inference was justified : 

‘*The point at issue appears to depend on 
the following general principles: Land, which 
is partnership property, is, in effect, held up- 
on an implied trust for sale and conversion 
into money, and for application of the pro- 
ceeds of the sale, first, in discharging the 
partnership liabilities, and, subject thereto, in 
dividing the same between the partners in 
proportion to their interests.” But the legal 
estate in such land devolves according to the 
manner in which it has been conveyed. Thus, 
if the land were assured to the partners as 
joint tenants in fee, on the death of any part- 
ner the surviving partners succeed to the 
whole estate at law, but in equity the land is 
subject to the above-mentioned trust and to 
the consequent estate or interest of the per- 
sonal representatives of the deceased partner, 
proportionate to his share in the assets of the 
firm. During the continuance of the part- 
nership, it does not appear that any one part- 
ner has authority to sell the real estate of the 
firm, except where the sale of real estate is 
part of the business of the partnership. For 
the authority, which every partner has, to act 
as agent for and to bind the firm, is confined 
to acts for carrying on in the usual wav bus- 
iness of the kind carried on by the firm.’ 
And it has been laid down that the sale of 
partnership real estate, which is in general 
confined to the place of business of the firm, 
does not stand on the same footing as the sale 
of goods or commodities in the which it is the 
business of the partnership todeal.* Besides 
this, the sale of the land cannot be carried out 
except by the execution of a deed of convey- 
ance ; and a patrner has no implied authority 
arising from the relation of partnership to ex- 
ecute any deed on behalf of, and so as to bind 
the firm.®. It follows that, if a man propose 
to buy land, which is partnership property, 
during the continuance of the partnership, he 
cannot be advised to rest satisfied with a con- 
tract signed by one partner alone, or to ac- 


2 Darby v. Darby, 3 Drew. 495; Attorney-General 
v. Hubbuck, 10 Q. B. D. 488, 13 Q. B. D. 275, 289; 
Partnership Act, 1890, Secs. 20, 22, 44. 

3’ Partnership Act, 1890, Sec. 5. 

4 Butchart v. Dresser, 10 Hare, 453, 456, affirmed, 4 
De G. M. & G. 542. 

5 Harrison v. Jackson, 7 T. R. 207; Steiglitz v. Eg- 
ginton, Holt, 141; Marchant v. Morton (1901), 2 K. B. 
829, 882; Partnership Act, 1890, Sec. 6. 





cept a conveyance not executed by all the 
members of the firm. 

The case of a legal mortgage of land 
stands on the same footing as regards the 
execution of the instrument of mortgage, on 
account of the inability of a partner to bind 
the firm by a deed executed on the other 
partner’s behalf. But it appears that a part- 
ner has authority to make anequitable mort- 
gage of the partnership land; for it is part of 
the ordinary business of a trading firm to 
raise money for partnership purposes by 
pledging any part of the partnership proper- 
ty.® 

Now if one partner dies, the authority of 
the surviving partners or partner to bind the 
firm continues so far as may be necessary to 
wind up the affairs of the partnership, and to 
complete transactions begun but unfinished 
at the time of the dissolution, but not other- 
wise.’ But subject to this authority, the 
rights of the surviving partners and the per- 
sonal representatives of the deceased partner 
depend on the terms of the partnership 
agreement. In the absence of special stipu- 
lation the rule is Jus accrecendi inter merca- 
toreslocum non habet; and according to this 
rule the real estate of the firm belongs in 
equity (subject to the above-mentioned trust 
for sale), not to the surviving partners, but to 
them and the legal representatives of the dead 
partner as tenants in common in the shares 
in which the partners owned the assets of the 
partnership during its continuance.* Where 
this rule prevails, the legal personal represen- 
tatives of the deceased partner have power io 
sell his share of the partnership assets,includ- 
ing any realty which belonged to the firm, 
and are the proper persons to receive the pur- 
chase money therefor.’ 

In consequence of these rules, it has, as 
the writer believes, been the general practice 
of conveyancers, on the sale made by a sur- 
viving partner, under an open contract of 
partnership, of land which belonged to the 
firm, to require the personal representatives 
of the deceased partners to concur in the 


6 See Re Clough, 31 Ch. D. 324, and the dicta in Re 
Patent File Co., L. R. 6 Ch. 83; General Auction, etc., 
Co. v. Smith (1891), 8 Ch. 482, 441; Lindley on Part- 
nership, i. 229, lst Ed., 166, 7th Ee. 

7 Partnership Act, 1890, Sec. 38. 

8 Re Ryan, Ir. Rep. 3 Eq. 222, 232, and see Vyse v. 
Foster, L. R. 7 H. L. 318, 319. 

9 West of England, etc., Bank vy. Murch, 23 Ch. D. 
138. 
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conveyance to the purchaser. For although, 
if the land had been conveyed to the partners 
jointly in fee, the surviving partner could 
convey the legal estate in the property sold, 
yet as regards the equitable estate therein, it 
was at least uncertain whether the surviving 
partner had such authority tosell as would 
bind the deceased partner’s representatives. 
It is true that Mr. Dart expressed the opinion 
that it seems that a surviving partner can sell 
and make a good title to the real estate of the 
firm?°® but the authority on which he appears 
to rely '! relates only to the sale of goods. 
The same opinion is also expressed in Judge 
Lindley’s edition of his father’s treatise on 
Partnership, p. 397, 7th ed., citing an Amer- 
ican case of Shanks v. Klein.!? In that case 
the point in question seems to have been gen- 
erally decided, although it should be observed 
that there the partners had dealt largely in 
the purchase and sale of real estate. Still, so 
far as the writer is aware, it has not general- 
ly been considered safe to act on these opin- 
ions or the American authority cited, the 
difficulty being the question whether a surviv- 
ing partner alone can execute the implied 
trust for sale, on which partnership land is 
held, when he had no authority to sell that 
land by himself alone during the continuance 
of the partnership. 

It is well known, however, that partner- 
ships by well drawn articles of partnership 
are not what we have termed open contracts 
of partnership; but that in such deeds it is 
commonly provided that, on the death of any 
partner, the surviving partners or partner 
shall take over his share in the business at 
the valuation thereof made in the last annual 
account of the. firm, and shall pay ou: the 
moneys so becoming due to the deceased 
partner’s estate by installments or otherwise. 
Where the articles of partnership contain such 
a provision as this, there is an absolute con- 
tract for the purchase by the survivors or 
survivor of the dead partner’s share in all the 
assets of the firm; and so the entire property 
in these assets, including any real estate 
belonging to the firm, passes at once in equity, 
on the death of a partner, to the surviving 
members of the firm.’* It was even doubted 

01 Dart, V. & P., 5th Ed. 85. 

ll Fox v. Hanbury, Cowp. 445. 

12 14 Otto, 18. 

13 Vyse y. Foster, L. R.'8 Ch. 309, 828, 7H. L. 318, 
330, 384, 335, 341, 345. 





by Lord Selborne whether in such case the 
deceased partner’s representatives possess the 
ordinary vendors’ lien for the amount due 
to them.!* Such alien was,however,admitted, 
as against the assets and proceeds of sale 
thereof in the hands of the surviving partner, 
in the case of Re Bourne, !® and this would 
seem to be correct. But it is obvious that, 
where articles of partnership contain such 
provisions, their whole object is to enable the 
surviving partner to carry on the business 
without the intervention of the deceased part- 
ner’s representatives, who are to have no 
more than a money claim; and it appears a 
necessary implication that the survivor has 
authority to dispose of the assets to any pur- 
chaser or mortgagee free from any lien of the 
dead partner’s representatives for the amount 
duetothem. This view is confirmed by the case 
of Re Langmead’s Trusts.}® In that case two 
partners agreed, by deed to dissolve partner- 
ship, one to take over tle business and assets 
and pay the debts of the firm, and to pay a 
sum of money to the other. The partner 
continuing the business paid the sum, but not 
the firm debts; and he made a mortgage of a 
policy of life insurance, which had belonged 
to the firm, to secure an advance to himself. 
It was decided by Romilly, M. R., and 
Knight-Bruce, L. J., that the continuing 
partner, in effect, held the policy in trust for 
sale and application of the proceeds in pay- 
ment of the partnership debts, and so 
could give a good discharge of the money 
borrowed, the mortgagee not being bound to 
inquire or see as to the application thereof; 
and that, on this ground, the mortgagee’s 
claim was to be preferred to any right of the 
surviviog partner to have the mortgaged 
property applied in paying the firm’s debts. 
Turner, L. J., however, considered that, on 
the true construction of the agreement be- 
tween the parties, the continuing partner was 
to take the assets of the firm free from any 
charge for the firm debts. ' 
In the case of Re Bourne the articles of 
partnership contained a provision that on the 
death of a partner the surviving partner 
should take over his share of the assets of 
the firm, paying the value thereof to his rep- 
resentatives. One partner died; the other 


ML. R. 7H. L. 345. 
15 1906, 1 Ch. 113, 114. 
16 20 Beav. 20, 7 DeG. M. & G. 353. 
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carried on the business, but did not pay to 
the executors of the deceased partner the 
value of his share. After the partnership 
debts had been discharged,the surviving part- 
ner deposited the title deeds of land, which 
had belonged tothe firm, with his bankers to 
secure an advance made ;to himself. It was 
held by Farwell, J., that this equitable mort- 
gage to the bankers had’priority over the lien 
of the deceased partner’s executors for the 
amount due to them. He based this decision 
principally on the case of Re Langmead’s 
Trusts, to which he referred in his judgment 
as a decision upon the sale by the continuing 
partner of the assets of the firm, and as based 
on the ground that a surviving partner is in 
the position of a trustee who has power to 
sell and power to give receipts, on which a 
purchaser from him is entitled to rely.!7 

It is respectfully submitted that no fault 
can be found with the learned judge’s deci- 
sion on the actual point raised, viz., that the 
claim of the equitable'mortgagee from the 
surviving partner had priority over the lien of 
the deceased partner’s representative. If, as 
it appears to be admitted onfall hands, one 
partner has authority to make an equitable 
mortgage of the firm’s real estate during the 
subsistence of the partnership, that authority 
must continue for the purpose of winding up 
the affairs of the firm after a dissolution ; and 
since the authority exists for the purpose of 
raising money to pay off the firm’s debts, it 
is in accordance with settled principles that 
there should be implied powers for giving 
good receipts and exonerating the mortgagee 
from the inquiry whether any firm debts re- 
main unpaid. Besides this, there is the 
further ground that it must be implied from 
the provisions for the purchase by the surviv- 
ing partner of the deceased partner’s share 
that the survivor shall have power to dispose 
of all the assets of the firm free fromany lien of 
the deceased partner’s representatives. It is 
submitted that this ground was essentially a 
part of the basis of the decision in Re Lang- 
mead’s Trusts, where the courts were con- 
cerned, not with an open gontract of partner- 
ship, but with an agreement for dissolution of 
partnership containing stipulations forthe pur- 
chase of the outgoing partner’s share. Far- 
well, J., did not advert to this distinction,nor 
to the fact that this difference also existed 


17 See 1906, 1 Ch. 118, 119. 





between the case before him and the Irish 
cease of Re Ryan,'® which he professed to find 
some difficulty in understanding. The learn- 
ed judge gave it as the general ground of his 
decision that the principle laid down in Re 
Langmead’s Trusts was equally applicable to 
a disposition of real estate as of a chose in 
action, such as a policy of life jnsurance. 
Here again, we would respectfully submit that 
he was right. But it must not be forgotten 
that both Re Langmead’s Trusts and the case 
before him were cases of mortgage, not sale, 
and that in each there was an agreement 
for purchase by the continuing partner of the 
other partner’s share. 

Te writer’s conclusion is that the general 
proposition in the head-note to Re Bourne is 
not justified, with respect to the sale of part- 
nership land, either by the decision or the 
judgment. 

As regards the effect of the decision on 
conveyancing practice, it is submitted that 
the case of Re Bourne, coupled with the 
judgments in Re Langmead’s Trusts, and 
Vyse v. Foster show that a title to real 
estate lately held in partnership may be safe- 
ly accepted,on asale,from a surviving partner 
alone, where the articles of partnership pro- 
vided that he should take over the deceased 
partner’s share at its value according to the 
last annual account. But as regards a pur- 
chase of partnership land from a surviving 
partner under an open contract of partner- 
skip, it is submitted that, until the point <in 
doubt shall be actually decided by the English 
courts, conveyancers cannot safely abandon 
their present practice, and should still require 
the concurrence of the deceased partner’s per- 
sonal representatives in the conveyance to the 
purchaser. 

Where, as sometimes happens, ‘articles of 
partnership provide that, on the death of a 
partner, the surviving partner shall have the 
option, to be exercised within a specified 
time, either of purchasing the share of the 
deceased partner or of winding up the busi- 
ness,!* it is thought that, until the option to 
purchase be duly exercised, or if it be not ex- 
ercised, or be not precisely exercised accord- 
ing to the terms thereof?° the executors or 


18 Tr, Rep. 3 Eq. 222. 

19 Davidson, Prec. Con., Vol. V., pt. ii., p. 355, 3rd 
Ed. 

20 See Vyse v. Foster, L. R. 7 H. L. 318, 329. 





wii 





XUM 


Vol. 62 


CENTRAL LAW JOURNAL. 323 








administrators of the deceased partner should 
be required to concur in any sale by the sur- 
viving partner of rea! estate which belonged 
to the firm. If, however, the option to pur- 
chase should be duly exercised by the surviv- 
ing partner, it is thought that, according to 
the general rule, the exercise of the option 
would relate back to the time of its creation, 
and there would be an absolute contract for the 
purchase of the deceased partner’s share 
deriving its effect from the articles of part- 
nership. In that case it is conceived that it 
would be unnecessary to require the concur- 
rence of the deceased partner’s personal 
representatives in a sale made by the surviving 
partner of partnership land; but it would 
be necessary for the vendor to adduce evidence 
that he had duly exercised the option of 
purchase exactly according to the precise 
terms thereof in all respects.’’ 


In a leading article, by William L. 
Murfree, Sr., entitled the ‘‘Surviving Part- 
ner,’’ 7! after stating that while during the 
life of the partnership the character of agent 
exists in each partner exerted for the success 
and aggrandizement of the partnership and 
that atthe death, of a partner the character 
of agent is extinguished and the surviving 
partner becomes a trustee for all concerned, 
he goes on to say: ‘‘He is authorized to con- 
trol the real estate of the partnership, and, 
when necessary, to require the person holding 
the legal title to the partnership land, to con- 


‘vey to his purchaser if he shall deem it expe- 


dient to make a sale for the purpose of pay- 
ing off the debts of the firm.’’?? ‘‘Indeed,”’ 
he says, ‘‘it has been held that he can sell and 
convey the real estate of the firm, without any 
reference to the debts of the firm and in such 
a case the purchaser gets a good title.?* Un- 
der the direction of a court of equity, he can 
sell partnership lands at public sale at his 
discretion.’’?4 These cases seem to car- 
ry the American law further than the English 


law goes. 
W. A. GARDNER. 
St. Louis, Mo. 


2113 Cent. L. J. 142. 

22 Citing Dyer v. Clark, 5 Metc. 562; Cobble v. Tom- 
linson, 50 Ind. 550; Whitney v. “otton, 53 Miss. 689. 

23 Solomon v. Fitzgerald, 7 Heisk (Tenn.), 552. 

24 Mauch v. Mauch, 54 Ill. 281. 





LIABILITY OF PRINCIPAL FOR MISTAKE OF 
AGENT. 


ARNOLD v. NATIONAL BANK OF WAUPACA. 





Supreme Court of Wisconsin, December 12, 1905. 


The cashier of a national bank, who is its active 
executive officer and is intrusted with the duty of 
selling lands acquired by the bank in satisfaction of 
debts, and who has authority to employ a broker to 
sell such lands acts within the scope of his authority 
in designating to the broker the lands to be offered 
for sale, and a mistake in such designation is likewise 
within the scope of his authority, and is in effect the 
act of the bank, for which it is responsible. 

The cashier of a national bank, who has actual 
authority to employ a real estate broker to find a 
customer for lands belonging to the bank, binds the 
bank by a misstatement to the broker as to the identity 
of lands owned by it, as the ownership of the lands is 
a matter within the peculiar knowledge of the cashier 
and of which the broker is ignorant. 


In 1901 and 1902 the defendant, a national bank, 
had certain cut-over lands in Iron county, ac- 
quired in collection of indebtedness, and held 
by it for sale. Of these lands there were 20 40’s 
in townships 42 and 43, in range 2, and 29 40’s 
in townships 41, 42, and 43, in range 3. In 1902 
the plaintiffs, or rather Grieves, who then con- 
ducted the same business, had made some efforts 
to sell the lands in range 2, without success, and 
at about the same time was supplied with a list 
of the lands in range 3, but apparently had given 
them no attention. In November, 1902, the de. 
fendant had in fact sold the 29 40’s in range 2, 
but without the knowledge of the plaintiffs. In 
February, 1904, the plaintiffs, copartners as real 
estate agents, inquired of the defendant whether 
it still held the lands in range 2 and would give 
the plaintiffs exclusive sale of same for four 
months, as they had a buyer in sight, but needed 
a definite time to close up the deal. The defend- 
ant writing by its cashier, replied that it had the 
lands, and, if there was reasonable prospect of 
sale, would be willing to give an option at the 
price of $3 net to it, and in response to anuvther 
letter, explaining the necessity for plaintiffs’ con- 
trol over the sale of the lands for a definite time, 
on February 24, 1904, replied: **You may con- 
sider this in the way of an option for four months 
from this date, February 24, 1904, on our lands 
in Iron county, 42 and 43, 2 E., as per descrip- 
tions we sent youin a former letter.’* It is fully 
explained by the cashier that these letters were 
written under a misapprehension or oversight by 
him, and upon the supposition that the cor- 
respondence had reference to the land in range 3, 
which the bank still had. Plaintiffs commenced 
efforts to sell, communicated ,offers from differ- 
ent persons at a less price, but on the 20th of 
June, 1904, obtained a customer ready and willing 
to pay for the lands at $3,850 for the 814 acres 
comprised in the 20 government 40’s in range 2. 
On the last day of the option term, to wit, June 
23, 1904, plaintiff Grieves went to Waupaca, in- 
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formed the cashier of the bank that he had ef- 
fected sale, and asked for the execution of a deed, 
but then the confusion between the two ranges 
became apparent to the cashier, and he explained 
the mistake and stated that the bank did not own 
the lands in range 2, and that he had intended in 
all his correspondence reference only to the 29 
40’s in range 3, and that defendant could not 
make deed. Whereupon the plaintiffs procured 
the amount necessary to pay for the lands in 
range 2 at the rate of $3 per acre, and tendered 
it, with demand for a deed, which was refused. 
This action was brought to recover plaintiff’s 
commissions as real estate agents, the difference 
between $2,443.50, the price of the lands at $3 per 
acre, and $3,850, the price at which a customer 
had been found, but also alleging plaintiff’s de- 
mand to a deed to themselves, and defendant’s 
refusal, and that the fair market value of the 
lands was $3,850, and asserting damages in the 
sum of $1,406.50. At the close of the trial, at 
which the foregoing facts appeared substantially 
without controversy, the court directed a verdict 
for the plaintiffs for the amount last named, in 
opposition to a motion by the defendant fora 
directed verdict in its behalf. From judgment 
entered upon that verdict, the defendant appeals. 


Done, J. (after stating the facts): Doubtless, 
if the transaction between the defendant and the 
plaintiffs was a contract by the former to sell 
real estate to the latter, a breach arising out of 
absence of title in the defendant, as to which it 
was honestly mistaken at the time of making the 
contract, would result in liability only for special 
damages, probably not including the value of the 
bargain which plaintiffs thereby lost. Arentsen 
vy. Moreland, 122 Wis. 167, 99 N. W. Rep. 790. 
But the complaint is founded upon the theory of 
a contract of employment embodying a promise 
to pay an ascertainable amount for a specified 
service. It alleges the performance of that 
service, and demands recovery of the promised 
compensation. The evidence of both parties is 
to the effect that in dealing with a known real 
estate agent the significance of authority to find 
a purchaser at a certain net price to the seller is 
understood to be an agreement to pay as com- 
missions all sums in which the price which the 
buyer found is able and willing to pay exceeds 
the net price nominated. The evidence is also 
' undisputed, being mainly documentary, that the 
plaintiffs and defendant met and dealt upon the 
basis of an authority or employment of the plaint- 
iffs to find a customer, and that the so-called 
option meant no more than a promise of exclusive 
agency during its period. This construction of 
the transaction has the support of authorities 
generally. Riemer v. Rice, 88 Wis. 16,59 N. W. 
Rep. 450; Ellis v. Dunsworth, 49 Ill. App. 187. 
The immediate performance of work by the 
plaintiffs in pursuance of such employment, be- 
ing at once brought to the knowledge of the de- 
fendant, was undoubtedly an acceptance, and 
created mutuality to such contract. Hooker v. 





Hyde, 61 Wis. 204, 21 N. W. Rep. 52; Superior 
Consolidated Land Co. v. Bickford, 93 Wis. 220, 
67 N. W. Rep. 45; Peterson v. Chase, 115 Wis. 
239, 91 N. W. Rep. 687; Taylor v. Bannerman, 
120 Wis. 189,97 N. W. Rep. 918. The evidence 
is also undisputed that the plaintiffs did, within 
the four months’ period, find a customer ready, 
able, and willing to pay-$3,850 for the land, and 
communicated that fact to the defendant. The 
authorities are uniform to the proposition that 
such act on the part of a real estate agen-, em- 
ployed to find a customer ata net price to the 
seller, earns the agreed commission, whether sale 
is consummated or not, and although failure to 
make sale is due to the owner’s inability to make 
good title. Riemer v. Rice, supra; Donohue v. 
Padden, 93 Wis. 20. 66 N. W. Rep. 8C€4; Phelps 
v. Prusch, 83 Cal. 626, 23 Pac. Rep. 1111; Fitz- 
patrick v. Gilson, 1736 Mass. 477, 57 N. E. Rep. 
1000 ;]Monk vy. Parker, 180 Mass. 246,63 N. E. Rep. 
793. For these reasons we are clear that, if the de- 
fendant bank acted in the various correspondence 
and transactions had between plaintiffs and its 
cashier, the right to recover the commissions in 
the amount awarded by the judgment was estab- 
lished without controversy. The remaining 
question, much debated, is whether the bankidid 
so act. Appellant’s discussion of the subject is 
somewhat confused by his persistency in viewing 
the transaction as a contract to sell real estate, 
whereas, as already declared, it must be con- 
sidered as a mere contract of employment of an 
agent to find acustomer. We find no conflict in 
the evidence that, among the duties and author- 
ity actually imposed upon the cashier of this 
bank, was that of taking customary and usual 
steps to find customers for such lands as these 
acquired by the bank in collection of its credits, 
speedy sale of which was demanded, both by the 
interest and the legal duty of the corporation. 
Such aspect of his authority is testified to by 
officers and directors, and not contradicted, ex- 
cept by absence of express by-law or resolution 
imposing such duty upon him. No other officer, 
however, had either duty orauthority to perform 
such acts which were proper, nay essential, to the 
conduct of the corporation’s ordinary business. 
The cashier was the chief executive officer, with 
no active superior. except the board of directors, 
who acted, as do many such boards, only to di- 
rect upon doubtful questions specifically submit- 
ted to them. In all ordinary business the cashier 
was as completely the corporation as can well be 
conceived. It is urged, however, that, even if he 
had authority to contract for assistance in selling 
lands of the bank, he certainly had none to so 
contract with reference to lands in which the 
corporation had no interest. Let this be con- 
ceded. in a certain sense, but we must also con- 
cede that, in the same sense, the corporation 
self was without power to deal in reference t 
such lands, Whatever a corporation can do at 
all, rightfully or wrongfully, it can authorize an 
agent to do, for it can only act through some 
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agency, whether that agency be a mere clerical 
employee or of any higher grade up to the board 
of directors, or even the stockholders’ meeting. 
It is essential to the community that those deal- 
ing with business corporations should be able to 
hold them to the same civil responsibility for 
their acts as individuals would be held for simi- 
lar ones. If, through negligence, fraud, or mis- 
take, a corporation causes injury to another, it 
must respond as must an individual. Since it 
can be negligent, fraudulent, or mistaken only 
through some agent, and since intentional author- 
ization to an agent to make mistake or state 
falsehood is hardly conceivable, the safety of 
business intercourse can only be protected by 
holding that, when a certain business transac- 
tion is delegated to an agent, he becomes the 
corporation in conducting that business, and if 
he makes mistakes, is negligent, or commits 
fraud in so conducting it, the mistake, negligence, 
or fraud are committed by the corporation. For 
such reasons the rule is even more important 
with the agent of a corporation than of an indi- 
vidual, that what he does, within the scope of 
the business intrusted to him, his principal does, 
within the eye of the law, however, unauthorized 
or even forbidden. This, on the principle that 
he who places it within the power of an agent to 
injure innocent third persons should be held to 
responsibility for abuse of that power. rather 
than the innocent stranger. The rule needs no 
citation in its support beyond our own decisions, 
but afew from other jurisdictions illustrate its 
application. Barteau v. West, 23 Wis. 416, 421; 
Wilson v. Noona, 27 Wis. 598; Bass v. C. & N. 
Ry. Co., 36 Wis. 450, 462, 17 Am. Rep. 495; Gano 
v. The C. & N. Ry. Co., 60 Wis. 12, 15,17 N. W. 
Rep. 15; McKinnon v. Vollmar. 75 Wis. 82, 43 
N.W. Rep. 800,6 L. R. A. 121,17 Am. St. Rep. 
178; Gunther v. Ullrich, 82 Wis. 222, 52 N. W. 
Rep. 88, 33 Am. St. Rep. 32; Burke v. The M. L. 
S. & W. Ry. Co., 83 Wis. 410, 53 N. W. Rep. 692; 
Bergman v. Hendrickson, 106 Wis. 434, 82 N. W. 
Rep. 304, 80 Am. St. Rep. 47; Matteson v. Rice, 
116 Wis. 328, 92 N. W. Rep. 1109; Sharp v. City 
of New York, 40 Barb. 256; Adams v. Cole, 1 
Daly, 147; F. & M. Bank v. B. & D. Bank, 16 
N. R. 125, 69 Am. Dee. 678; New York, ete., Ry. 
Co. v. Schuyler, 34 N. Y. 30, 68; Purcell v. Jay- 
cox, 59 N. Y. 288; Warren v. Dennett (City Ct. 
N. Y.), 39 N. Y. Supp. 830; Edwards v. Thomas, 
66 Mo. 4°8; Schram v. Strouse (Tex. Civ. 
App.), 28 8. W. Rep. 262; Griswold v. Gebbie, 
126 Pa. 353,17 Atl. Rep. 673, 12 Am. St. Rep. 
878; Wheeler & Wilson Mfg. Co. v. Boyce, 36 
Kan. 350, 13 Pac. Rep. 609, 59 Am. Rep. 571; 
Evansville, etc., Ry. Co. v. McKee, 99 Ind. 519, 
50 Am. Rep. 102; Planters’, etce., Co. v. Bank, 
78 Ga. 574, 3S. E. Rep. 327; Western Min. Co. v. 
Toole, 2 Ariz. 82. 11 Pac. Rep. 119. It is entirely 
clear, as already stated, that, if an individual 
employs an agent to find a customer for certain 


lands, be becomes liable for the agreed compen- 
sation, whether he owns them or not, although 
be may have acted on the mistaken supposition 





that he has title. He impliedly represents that 
he does own them. When a business is con- 
ducted by a corporation, safety and justice re- 
quire that it be held to the same responsibility as 
an individual for the detail acts involved. It 
must be possible for it to mislead by its mistakes 
or misrepresentations, such as might occur were 
an individual conducting similar business for 
himself. Hence, when an agent is clothed with 
the power of the corporation to conduct a certain 
business, he is also clothed with the power on 
behalf of the principal to make mistakes or repre- 
sentations as might an individual in the ordinary 
course of such a business. Necessarily an agent 
to hire services to be performed upon any prop- 
erty must, in the course of such duty, designate 
the thing to be worked upon. Such designation 
isin the course and scope of his agency, and a 
false or erroneous designation must be. Agency 
to represent the truth necessarily involves power 
to misstate, for the making of some statement is 
Within the scope of the delegated business, and 
responsibility for tbe right or wrong use of that 
power must rest upon the principal. Illustrative 
cases are cited above. Authority to cause arrests 
of trespasstrs or debtors has been held to include 
selection and designation of the persons. Hence 
mistake in arresting a nontrespasser, or one who 
has paid his debt, was held within the scope of 
the employment, and to render principal liable 
to the injured party. Still more obviously would 
result liability to an attorney employed by the 
agent to institute the arrest proceedings. Many 
other illustrations from decided cases might be 
indicated, but are not necessary, to induce us to 
the conclusion that the cashier, being authorized 
to employ a real estate agent, was. of course, 
authorized to designate the lands to be offered 
for sale, and a mistake in such designation was 
within the course and scope of the business. 
Hence his acts in that respect bound the defend- 
ant. Another general rule in the law of agency 
supports the same conclusion. ‘‘Where the 
authority of the agent depends on some fact out- 
side the terms of his power, and which, from its 
nature, rests particularly within his knowledge, 
the principal is bound by the representation of 
the agent, although false as to the existence of 
such fact.’? The exercise of the authority itself 
iz, unambiguously, such a representation. North 
River Bank v. Aymar, 3 Hill, 262; Griswold v. 
Haven, 25 N. Y. 595, 82 Am. Dee. 380; New York, 
ete., Ry. Co. v. Schuyler, 34 N. Y. 30, 68; Conroe 
v. Case, 79 Wis. 338, 48 N. W. Rep. 480. The 
same idea as to acts of corporate officers is 
phrased by Cole, C.J.: ‘If the contract can be 
valid under any circumstances. an innocent party, * 
in such case, has a rigbt to presume their exis- 
tence, and the corporation is estopped to deny 
them.’’ Gano v. C. & N. Ry. Co., 60 Wis. 12, 15, 
17 N. W. Rep. 15, 66 Wis. 1, 27 N. W. Rep. 
628, 838. The cashier having actual authority to 
employ plaintiffs to find customers for these 


lands. if they belonged to the corporation, and 
baving peculiar knowledge whether they did, 
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and plaintiffs being ignorant, the cashier’s rep- 
resentation of that fact concluded the defendant 
as to its agent’s authority to make the contract. 
Appellant urges that the question of plaintiffs’ 
good faith in relying on defendant’s ownership 
of the lands should have been submitted to the 
jury. Weare unable to find any evidence sufti- 
cient to raise an issue of fact against the direct 
evidence of one of the plaintiffs that he had no 
knowledge to the contrary, and therefore relied 
on the defendant’s express statement that it did 
still own the lands described in the complaint. 
We cannot avoid the conclusion that plaintiffs’ 
cause of action, as stated in the complaint, was 
established upon undisputed facts, and that the 
trial court rightly directed the verdict. 


Novre.—Liability of Corporation Principal to an 
Innocent Third Party for Misrepresentation of 
Agent.—The principal case is one peculiarly interest- 
ing and of singular importance at a time when the 
law governing the corporation, the greatest commer- 
cial institution of modern times, is, except as regard- 
ing certain broad and general fundamental principles, 
exceedingly unstable and only slowly approaching 
definiteness and certainty. In this case we have a 
state of facts to which the application of a certain well 
founded, well reasoned, decisive principle of law is 
particularly significant, on account of the fact that a 
state of facts to which the same principle of law may 
be applied is of such exceedingly frequent occurrence. 

The particular point which it is my privilege to dis- 
cuss is the question as to the liability of the principal, 
and particularly of a corporation principal, to an in- 
nocent third party for the misrepresentation of an 
agent acting in a matter generally within the scope of 
his authority, such misrepresentation consisting of a 
mistake as to a fact extrinsic to the actual scope of the 
agency. Defendant bank in the principal case di- 
rected its cashier to take charge of the sale of certain 
lands. The cashier made arrangements witb plaint- 
iffs to secure aj buyer. When plaintiffs notified the 
cashier that they had found a buyer they discovered 
that the bank did not have title or possession or any 
interest whatsoever in the lands in question. Plaintiffs, 
however, had gone about their work in perfect good 
faith, and under the ru!ing of the court were entitled 
to the compensation agreed upon. The decision of 
the court is based on reasoning as healthful as it is 
logical. It would be difficult to estimate the conse- 
quences of a different decision under the facts stated. 
Surely the corporation should be liable for its misrep- 
resentations as well asunindividual. But it can only 
make such misrepresentations,—in fact can transact 
any business only by means of agents. 

The principle and reasoning in this case are strongly 
supported by a number of New York cases, among 
the strongest of which is Bank v. New York, Erie & 
Western R. R., 106 N. Y. 195. This case was decided 
in 1887. One Weiss was authorized to act as local 
freight agent for defendant railroad, with instructions 
to issue bills of lading only in case of the actual re- 
ceipt of the goods to be shipped. He issued a bill of 
lading to one Williams, 65 barrels of beans to be ship- 
ped to Comstock, the consignee, but added that the 
contents were unknown. Williams drew on the con- 
signee and cashed the draft at plaintiff bank, leaving 
bill of lading as security for ultimate payment. It 
turned out that no barrels of beans were shipped, 
consignee refused payment of the draft, and the bank 





sued defendant. The bill of lading was the product 
of a conspiracy to defraud plaintiff or any one else 
who would advanc? money on the bill of lading. 
Judge Finch says in part: “It is a settled doctrine of 
the law of agency in this state that where the princi- 
pal has clothed his agent with power to do an act 
upon the existence of some extrinsic fact necessarily 
and peculiarly within the knowledge of the agent, and 
of the existence of which the act of executing the 
power is itself a representation, a third person deal- 
ing with such agent in entire geod faith, pursuant to 
the apparent power, may rely on the representation, 
and the principal is estopped from denying its truth 
to his prejudice.” The judgment was for plaintiff. 

The Pennsylvania decisions are similar. In Fire 
Ins. Co. vy. Bradford, 201 Pa. St. 32, decided in 1901, 
defendant, a general agent, employed a sub-agent to 
solicit business, receive premiums and issue certain 
specified policies. Defendant received a request from 
a pottery, which he was forbidden toinsure, for are- 
newal of the policy which it then had with plaintiff 
company. Hoyt, the sub-agent, filled out the policy, 
signed Bradford’s name as general agent, delivered it 
and received the premium, depositing said premium 
to Bradford’s credit. Bradford seems to have been 
ignorant of the proceedings regarding the pottery. 
Some time after the delivery of the policy the pottery 
burned, the insurance company paid the loss, and 
upon suing, the court held that it could recover the 
amount paid from Bradford, despite the fact that he 
had used due care In obeying the instructions of the 
company. The principle applying to the point in 
question is becoming more and more firmly settled as 
the law, and we submit that it affords a safe and just 
basis for commercial dealing. 

LELAND A. WIND. 
St. Louis, Mo. 





JETSAM AND FLOTSAM. 


THE CHICAGO CANAL CASE. 





The original suit by Missouri v. Illinois, to restrain 
the discharge of the sewage of Chicago through an 
artificial drainage canal into the Mississippi river 
was dismissed by the Supreme Court of the United 
States, February,19, without prejudice, on the ground 
that the proof was insuflicient to establish the allega- 
tions that the water supply of St. Louis and other 
Missouri towns was poisoned as the result of such 
drainage. 26 Sup. Ct. Rep. 268. 

It was held that the evidence, though disclosing 
an increase in the deaths from typhoid fever in St. 
Louis, left it doubtful whether the typhoid bacillus 
can and does survive the journey and reach the in- 
take of St. Louis in the Mississippi, while it does 
show other possible sources of infection. A demurrer 
to the bill on the ground of jurisdiction was over- 
ruled in 180 U. S. 208, 45 L. Ed. 497, 21 Sup. Ct. Rep. 
331. The court says the nuisance set forth in the bill 
is one which would be of international importance, a 
visible change of a great river from a pure stream 
into a polluted and poisoned ditch, and the jurisdic- 
tion of the court to deal with such a case is not open 
to doubt; but, because the evidence fails to estab- 
lish the alleged facts, the bill is dismissed. Com- 
menting on the nece sity of extreme caution in a case 
like this, the court said: “The plaintiff obviously 
must be cautious upon this point, for, if this suit 
should succeed, many others would follow; and it not 
improbably would find itself a defendant to a bill by 
one or more of the states lower down upon the Mis- 
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sissippi.’”? Yet, in dismissing the bill, the court de- 


cides it without prejudice upon the present evidence, 
and says: ‘‘What the future may develop, of course 
we cannot tell.”—Case and Comment. 


LIFE AT THE BAR. 


Mr. Justice Bigham has been explaining at Brad- 
ford how hard a life a successful advocate’s is. For 
twenty-seven years, it appears, he started work at four 
o’clock in the morning, arrived at his chambers, ar- 
rived in the Temple between half-past nine and ten 
o’clock, and continued working until six o’clock. 
“Then when the work of the day was over,’’ Mr. Jus- 
tice Bigham added,‘‘I found that play was necessary.” 
Not less remarkable than the power to endure such a 
day’s work is the eapacity for play at the end of it. 
“The worst of the bar,’? Lord Bowen once said, ‘‘is 
that life goes so quick. You begin one morning to 
read briefs; you go on reading, with short intervals 
for refreshments, past Christmases, Easters, and long 
vacations, just as you pass stations in a first-class ex- 
press. Here you look up, and the time has come for 
the guard to begin to take the tickets.”’ Happily, 
there are some distinguished lawyers, like Mr. Jus- 
tice Bigham, to whom the journey is both pleasanter 
and longer.— The Law Journal. 








BOOK REVIEWS. 





ELLIOTT ON EVIDENCE, VOLS. 3 AND 4. 


The third and fourth volumes of Elliott on Evidence 
have reached us for review. Both these volumes 
fully realize the scheme so magnificently conceived 
by the authors in the first volumes and establish the 
undertaking as one of the greatest in the history of 
legal literature. This great work on evidence 
is based on a system of classification, the most logical 
and accessible we have ever had occasion to observe. 
Volume 3 treats of civil trial evidence in particular 
actions. The matter is subdivided and classified al- 
phabetically under the general subjects of law under 
which they properly fall. Thus, the volume com- 
mences with Chapter I, on Abandonment. Then 
follows Abatement, Accord and Satisfaction, Ac- 
counts, Adverse Possession, Agency, Alienating Af- 
fections, Arbitration and Award, Assault and Battery, 
Attachment, Bailments, etc., ending with the general 
subject of Wills. The great value of this third vol- 
ume is the facility it affords to test the competency, 
relevancy or materiality of evidence in certain par- 
ticular actions on the spur of the moment. The 
greater part of Volume IV. treats of evidence in prose- 
cutions for crime, and the same general arrangement 
is followed as to criminal evidence as in the preced- 
ing volume, in regard to civil cases. The first 
chapter in this volume covers the general principles 
of evidence peculiar to criminal prosecutions, such as 
evidence tending to prove criminal capacity and the 
corpus delicti, and as to what evidence is sufficient to 
raise a reasonable doubt as to the defendant’s guilt; 
also, five long and thoroughly interesting and valuable 
sections on the elements, classification and probitive 
effect of circumstantial evidence, and what consti- 
tutes proper and sufficient proof of the peculiarly 
criminal defenses of alibi, insanity, intoxication and 
former jeopardy. Then follows in alphabetical ar- 
rangement the different subject matters of criminal 
law, under which is discussed the method of prov- 





ing the case of the state as well as the defense of 
the accused. The latter part of Volume IV. treats of 
evidence in equity proceedings, in two chapters; evi- 
dence in admiralty cases, in 10 chapters, and evidence 
incourtsmartial, in 8chapters. We cannot conceive 
of a better, more logical or more accessible arrange- 
ment and classifieation of the subject matter of the 
law of evidence than is contained in this new and 
magnificent treatise by Messrs. Byron K.and William 
F. Elliott. 

Printed in four large volumes and published by the 
Bobbs- Merrill Co., Indianapolis, Ind. 











HUMOR OF THE LAW. 

Here is an actual occurrence which took place in 
the State of Wisconsin, reported to us by one of our 
correspondents: 

A jury venireman was being examined on voir dire 
as to his qualifications to sit as a juror. He was asked 
if he knew the meaning of ‘premeditated design,” 
and answered that he did. On being asked to define 
it or state its meaning, he said it meant when two 
men fight, another rushes into separate or part them 
and another makes a picture of them all. 

He had evidently heard of “mediatior,’” and that 
“design’’ might mean a picture; but where he voyaged 
for the idea that it meant a fight is not so clearly ap- 
parent, unless he reasoned that the term or phrase 
would have no place or use in court without it in 
some way related to a fight. He was challenged for 
general disqualification and excused. 


Baron Pollock’s wit Cid not always refrain from 
expressing itself even on the bench. A case was be- 
ing tried before him in which the fact in controversy 
was whether a piano was a “necessary” for a certain 
minor. One side was represented by an elderly queen 
counselor who had married a very mature daughter 
of a patrician house in England. The other side was 
represented by a younger man witha large family. 
The childless old benedict, in arguing that a piano 
was a “‘necessary” began to allude rather pompously 
to his married experiences, a subject he was very 
fond of introducing on account of the augustness of 
his alliance. ‘‘My lord,’ he ostentatiously urged, ‘‘as 
a married man I can speak with some authority on 
these matters, and in my experience I have always 
understood that a piano was a ‘necessary’ for any one 
in the position which the minorin this case occupies.” 
Hereupon the “‘paterfamilias” counsel cruelly in- 
terupted with: “‘My lord, my learned friend boasts 
of his married experiences, but I must remind him 
that,asa matter of fact, he only entered upon the 
connubial state comparatively recently, whereas I, 
my lord, have not only been married nearly twenty 
years, but am the father of a large family; while in 
that respect, so far as I am aware, the union to which 
my learned friend refers with so much complacency 
has not proved equally fortunate.” ‘My lord,” furi- 
ously rejoined the other, “I must really protest against 
my friend making these offensive remarks. I request 
your lordship ”? he was continuing with acceler- 
ated wrath as the titterin court became more pro- 
nounced, when Baron Pollock, bending over from the 
bench, threw oil upon the troubled waters by quietly 
interfering with, ‘‘Gentlemen, I think we had better 
confine ourselves to the issue in the present case.”’ 
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1. ALTERATION OF INSTRUMENTS—Right to Correct.— 
One party to a written contract held to have no right to 
alter it so as to make it conform to the actual agreement 
of the parties.—Merritt v. Dewey, Ill., 75 N. E. Rep. 1066. 

2. APPEAL AND ERROR—Assignments of Error.—Ap- 
pellee held to have waived cross-assignments of error 
by failing to present them in his brief, as required by 
Dist. Ct. Rule No. 101.—M. H. Lauchheimer & Sons v. 
Coop, Tex., 89S. W. Rep. 1061. 

APPEAL AND ERROR—Assignments of irror.—An as- 
signment of error should call the attention of the court 
to the specific respects in which the judgment is errone- 
ous.—Verble v. Dillow, Ill.,75 N. E. Rep. 1046 

4, APPEAL AND ERROR—Law of the Case..-Where, on 
a second trial, additional testimony is given, the doc 
trine of the law of the case held not applicable. — Fifer 
v. Rachels, Ind.,76 N. E. Rep. 156. 

5. APPEAL AND ERROR—Necessity of Objections in 
Lower Court.—That defendant went to trial treating a 
complaint as stating a cause of action in the lower court 
does not prevent his objecting on appeal that the com. 
plaint was insufficient to support a judgment.—Trott v. 
Birmingham Ry., Light & Power Co., Ala., 39 So. Rep. 
716. 

6. APPEAL AND ERROR—Proceedings Not in Record.— 
An assignment of error must be based on an alleged 
ruling of the trial court, and an exception must be over- 
ruled if the transcript fails to show that the trial court 
ever considered such exception. — Crawford vy. Hord, 
Tex., 89S. W. Rep. 1097. 

7. APPEAL AND ERROR—Questions not Raised at Trial. 
—In an action for loss of baggage, a judgment would not 
be rendered in favor of one of the defendants on an is- 
sue raised by the pleadings, but not tried.—Gregory v. 
Webb, Tex., 89 S. W. Rep. 1109. 

8. APPEAL AND ERROR—Questions Presented. — A rul- 
ing denying a continuance will not be reviewed in the 
absence of a bill of exceptions.—Gray vy. Frontroy, Tex., 
£98. W. Rep. 1090. 

9. ATTORNEY AND ULIENT — Reasonableness of Fee.— 
In an action to recover from attorneys an amount re- 
tained by them as fee, evidence as to the reasonableness 
of the fee retained held to warrant an affirmative charge 
for defendants.—German v. Browne & Leeper, Ala., 39 
So. Rep. 742. 

10. BANKRUPTCY—Issue of Ca. Sa.—Issue and return 
ot ca. sa. after discharge in bankruptcy of principal does 
not fix liability of surety on bail bond. — Keyes v. Ben 
nett, 111.,75 N. E. Rep. 1075. 

11. BILLS AND NOTES — Duress.—In a suit on a note 
signed by a landlord in order to prevent her tenant’s ar- 
rest, whether she was induced to sign the same by dur 
ess held for the jury.—Russell v. Johnson, Miss., 39 So. 
Rep. 782. 

12. BILLS AND NOTES — Presumption as to Indorse- 
ment.—An indorsement in blank of a note made, and 
payable, in New York, is presumably made in New York, 
under Laws 1897, p. 731, ch. 612, § 76.—Chemical Nat. Bank 
v.AKellogg, N. Y., 75 N. E. Rep. 1103 | 











13. CANCELLATION OF INSTRUMENTS—Accomm)ddation 
Indorsement.—Cancellation of prior notes for which 
notes sued on were given in renewal held nota suffi- 
cient consideration for defendant’s indorsement.—J. G. 
Brill Co. v. Norton & T. St. Ry. Co., Mass., 75 N. E. Rep. 
1090. 

14. CARRIERS—Contributory Negligence.—Undisputed 
testimony held to show plaintiff mistaken in her testi- 
mony, sothat it could not show her guilty of contribu- 
tory negligence.—New vy. St. Louis & S. Ry. Cc., Mo., 89 
8S. W. Rep. 1043. 

15. CARRIERS—Injury to Alighting Passenger. — The 
slowing up of a train for a station is not an invitation to 
the passenger to alight while the train is in operation or 
moving, or for the passenger to place himself in a posi- 
tion of peril.—Sweet v. Birmingham Ry. & Elecrtric Co., 
Ala., 39 So. Rep. 767. 

16 CARRIERS—Injuries to Passengers.—In an action 


against a railroad for injuries toa passenger, general af- , 


firmative charge held properly given on counts of the 
complaint alleging wantonness.—Sweet v. Birmingham 
Ry. & Electric Co., Ala., 39 So. Rep. 767. 

17. CARRIERS — Liability of Connecting Carrier. — 
Plaintiff, being a stranger to a contract for the transpor- 
tation of syrup over the line of a connecting carrier, 
held not entitled to recover for any loss or damage oc- 
curring on such line. — International & G. N. R. Co. v. 
Bingham, Tex., 698. W. Rep. 1113. 

18. CHARITIES—Uncertainty of Legacy. — A legacy by 
which a charitable institution is given ‘“‘a sufficient sum 
of money to produce $50 per annum” is not void for un- 
certainty.—Crawford v. Mound Grove Cemetery Ass’n, 
Ill., 75 N. E. Rep. 998. 

19. CHATTEL MORTGAGES—Release.—Mere acceptance 
by a wortgagee in chattel mortgage of property other 
than that mortgaged, and crediting the same at an 
agreed price on the mortgage, does not show an agree- 
ment to release the mortgaged property.—Brannen & 
Henderson Vv. Harris, Ala., 39 So. Rep. 721. 

20 CONSTITUTIONAL LAW—Exemption from Taxation. 
—Repeal of exemption frum local taxation, given by cor- 
porate charter, held not an impairment of the obliga- 
tion of contracts.—Pratt Institute v. City of New York, 
N. Y., 75 N. E. Rep. 1119. 

21. CoNTRACTS—Breach of Agreement in Starting New 
Bank.—Agreement of vendors of banking business not 
to start a new bank in the same town held broken by 
one of the vendors subscribing to stock'and uccepting 
4 position in a new bank.—Merica v. Burgett, Ind., 75 N. 
E. Rep. 1083. 

22, CONTRACTS—Extra Work. — Where a builder was 
required to plaster a building, he was not entitled to 
charge as extras for a scaffold necessary for that pur- 
pose.—Gates v. O’Gara, Ala., 39 So. Rep. 729. 

23. COVENANTS—Persons Entitled to Enforce. — A con- 
veyance by a grantee in a deed containing a covenant of 
warranty of the right to cut and use timber on the land 
conveyed does not operate as an assignment ofthe 
grantee’s right of action for a breach of that covenant. 
—Turner v. Lawson, Ala., 389 So. Rep. 755. 

24. CONVERSION—Wills.—Where a will provides fora 
conversion of testator’s land into money for the distri- 
bution of proceeds among devisees all the devisees 
must concur in order to effect a reconversion of the 
meney into .land.—Starr v. Willoughby, Ill., 75 N. E. 
Rep. 1029. 

26. CORPORATIONS—Foreign Corporations.—The Bir- 
mingham city court had no jurisdiction of an action 
against a foreign corporation on acause of action which 
arose outside of the state.—Dozier Lumber Co. v. Smith- 
Isburzh Lumber Co., Ala., 89 So. Rep. 714. 

27. CORPORATIONS—Insolvency.—An insolvent corpor- 
ation has no right, as against its creditors, to turn over 
its assets to one of its stockholders in payment for his 
interest in the company.—Howell v. Crawford, Ark., 89 
S. W. Rep. 1046. 

28. CORPORATIONS—Loss of Baggage. — Where acon- 
tract for the transfer of plaintift’s trunk was made with 
a corporation, an action for the loss thereof could not be 
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maintained against an individual stockhoider therein.— 
Gregory v. Webb, Tex., 89 8. W. Rep. 1109. 

29. CORPORATIONS —Ultra Vires Accommodation In- 
dorsement.—An accommodation indorsement by a cor- 
poration is ultra vires and void as against one taking the 
paper with notice.—J. G. BrillCo. v. Norton & T. St. Ry. 
Co., Mass., 75 N. E. Rep. 1090. 

30. COUNTIES — Levy of Additional Tax. — Record of 
county board must show that the resolution foran ad- 
ditional county tax, authorized by popular vote, was 
‘adopted.”—Chicago & E. I. R. Co. v. People, Ill., 75 N. 
E. Rep. 1021. 

31. CRIMINAL LAw—Indictment and Proof.—No ques- 
ticn can be presented on appeal of a variance between 
the indictment and the proof where defendant failed to 
object to the admission of the evidence, and assigned 
the ruling as a cause for a new trial.— Miller v. State, 
Ind., 76 N. E. Rep. 245. 

82. CRIMINAL TRIAL—Compelling the Calling of Wit- 
ness.—Where, on a trial for aggravated assault, the 
prosecntrix was a witness, it was not error to refuse to 
require another eyewitness to testify.— Thompson v. 
State, Tex., 89S. W. Rep. 108. 

33. CRIMINAL TRIAL—Cross-Examination by Court. — 
Where the trial judge in a criminal case cross-examines 
witnesses, he must be careful not to give the jury the 
impression that he is biased against accused.—O’Shea v. 
People, Ill., 75 N. E. Rep. 981. 

34. CRIMINAL TRIAL—Mental Condition.—On a criminal 
prosecution, any error in admitting testimony relative 
to an attempt to send accused to an insane asylum held 
cured by subsequently ruling out the testimony.—Bar- 
nett vy. State, Ala., 39 So. Rep. 778. 

35. CRIMINAL TRIAL—Misconduct of Counsel.—Miscon- 
duct of counsel cannot be reviewed on appeal in the 
absence of proof inthe record that the statements al- 
leged were in fact made.—Walton Vv. State, Miss., 39 So. 
Rep. 689. 

36. CRIMINAL TRIAL—Objections to Indictment.—Where 
an indictment charges no criminal offense, or is other- 
wise fatally defective, it may be attacked on writ of 
error, though accused pleaded guilty thereto.—Klawan- 
ski v. People, Ill., 75 N, E. Rep. 1028. 


37. CRIMINAL TRIAL—Possession of Fruits of Crime.— 
On a criminal prosecution, the state may prove the pos- 
session of the fruits of the crime by either of codefend- 
ants, even after the conspiracy has terminated.—Bink 
v. State, Tex., 89 S. W. Rep. 1075. 

38. CRIMINAL TRIAL—Proceedings not in Record on 
Appeal.—When the record does not contain a statement 
of facts, or motion for new trial, or bill of exceptions, the 
judgment of conviction will be affirmed. — Milton v. 
State, Tex., 89 S. W. Rep. 1065. 


89. CRIMINAL TRIALSelf-Defense.—In a prosecution 
for assault with inten murder,a charge to find de- 
fendant was free from fault in bringing on the difficulty 
before he could set up self-defense held erroneous.— 
Brown vy. State, Ala., 39 So. Rep. 719. 

40. LAMAGES—Husband and Wife.—In the absence of 
evidence as to whom credit is given for medical services 
rendered a wife, the credit will be presumed to have 
been given the husband.—Montgomery St. Ry. Co. v. 
Smith Co., Ala., 39 So. Rep. 757. 

41. DAMAGES—Liquidated Damages.—Whether a fixed 
Sum stipulated as damages for a breach of an agreement 
is to be regarded as a penalty or as liquidated damages is 
a question of intent.—Merica v. Burgett, Ind., 75 N. E. 
Rep. 1083, 

42. DEDICATION—Blanks on Plats.—Leaving a blank 
space on a plat held not to show a dedication of the land 
represented by such space.—Birge v. City of Centralia, 
Ill., 75 N. E. Rep. 1035. 

43. DEDICATION—Ccnditions.— An easement to lay 
pipes in certain land, being incapable of seisin, cannot 
be made subject to a condition.—Gray v. City of Cam- 
bridge, Mass., 76 N. H. Rep. 195. 

44, DEDICATION—Prescription.—A prescriptive ease- 





ment to maintain water pipes in plaintiff’s land held not 
sustainabie in the absence of notice of the acts claimed 
toconstitute a prescriptive use.—Gray v. City of Cam- 
bridge, Mass., 76 N. E. Rep. 195. 

45. DEED&s—Delivery.—A C‘ause of a deed referring to 
certain property as having been previously conveyed by 
testator docs not establish a delivery of the deed of con- 
veyance.—Noble v. Tipton, Ill., 76 N. E. Rep. 151. 

46. DESCENT AND DISTRIBUTION—Rights of Surviving 
Husband.—A surviving husband is entitled to all the 
personal property and choses in action, including lega- 
cies which belonged to his wife.—Henry v. Wert, Ala., 39 
So. Rep. 711. 

47, EASEMEN7TS—Bill to Enjoin Disturbance.—A bill to 
enjoin disturbance of an easement held required to show 
thatremedy at law was not adequate.—Gaynor v. Bauer, 
Ala., 39 So. Rep. 749. 

48. Equity —Effect of Taking Issue.—Where damages 
claimed in a cross- bill were not recoverable asta matter 
of law, they were properly disallowed, although issue 
was taken upon the cross-bill after complainant’s de- 
murrer thereto was overruled.—Turner v. Lawson, Ala., 
39 So. Rep. 755. 

49. ESTOPPEL—Delivery of Deed.—The heirs of dece- 
dent held estopped from denying a delivery of a deed 
executed by decedent.—Fifer v. Rachels, Ind., 76 N. E. 
Rep. 186. 

50. EVIDENCE—Hypothetical Questions.—A hypotheti- 
cal question asked a witness in an action for injuries re- 
ceived by an employee held not objectionable as assum- 
ing the existence of facts not proved.—Arnold vy. Har- 
rington Cutlery Co., Mass., 76 N. E. Rep. 194. 

51. EVIDENCE—Hypothetical Questions.—A question as 
to the reasonableness of attorney’s charges should cover 
all matters in which he was employed.—Fuchs v. Tone, 
Ill., 75 N. E. Rep. 1014. 

52. EVIDENCE — Judicial Notice. — Judicial notice is 
taken by the supreme court of the time a circuit court 
convened, and of the length of its session.—McMullian 
v. Long, Ala., 39 So. Rep. 777. 

538. EVIDENCE—Judicial Notice of Trade Term “F. O. 
B.”—The appellate court judicially knows that “f. 0. b.” 
used in connection with a shipment of goods means 
“free on board.”—Kilmer v. Moneyweight Scale Co., 
Ind., 76 N. E. Rep. 271. 

54. EVIDENCE—Matters of Common Knowledge.—Ex- 
pert evidence to show that when steel and iron are pol- 
ished mere visual observation will not reveal the differ- 
ence in density held properly excluded as a, matter of 
common knowledge.—Wolf v. New Bedford Cordage Co., 
Mass., 76 N. E. Rep. 222. 


55. EVIDENCE—Medical Books.—In action by buyer of 
cattle for damages caused by their diseased condition, 
the court should not permit the reading of medical books 
in evidence to show manner of communication of dis- 
ease.—Harper, Brooks & Co. v. Weikel, Ky., 89 8. W. Rep. 
1125. 


56. EVIDENCE—Offers Preceding Condemnation.—An 
otter of a landowner to sell a right of way for a certain 
amount held not admissible as an admission on con- 
demnation proceedings.—Indianapolis Northern Trac- 
tion Co. v. Dunn, Ind., 76 N. E. Rep. 269. 

57. EXCEPTIONS, BILL OF—Time for Approval.—The 
trial judge may not, after the expiration of the time al- 
lowed by order of court to file a statement of facts and 
bill of exceptions, make out or apprcve either such 
statement or bill.—Gray v. Frontroy, Tex., 898. W. Rep. 
1090. 

58. EXECUTORS AND ADMINISTRATORS—Action for Ac- 
counting.—In an action to require an cxecutor to account 
for notes executed by him to his decedent, held that the 
question of value of the notes was immaterial, and the 
court did not err in assuming them to be worth face 
value.—Crawford v. Hord, Tex., 89 8S. W. Rep. 1097. 

59, EXECUTORS AND ADMINISTRATORS—Bill for Assign- 
ment of Homestead and Dower.—A bill by a widow for 
assignment of homestead and dower need not make the 
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personal representative of the deceased husband a party. 
—Higgins v. Higgins, Ill., 76 N. E. Rep. 86. 

60. FIRE INSURANCE—Acts of Agent of Insurer.—The 
question whether an agent of an insurer assented to the 
insurance of property while in a particular building must 
be determined from what he said and did in the negotia- 
tions.— £tna Ins. Co. v. Brannon, Tex., 89 S. W. Rep. 
1057. 

61. FIRE INSURANCE—Misdescription of Property.—One 
suing on a fire policy which misdescribes the building 
in which the property insured was located need not, in 
order to recover, first secure a reformation of the policy. 
—£tnalIns. Co. v. Brannon, Tex., 89S. W. Rep. 1057. 

62. FORGERY—Elements of Offense.—Evidence that de- 
fendants induced H to sign a conveyance of land on false 
representations that the paper wasa pension paper held 
not to constitute forgery either at common law or under 
Code 1892, § 1098.—Johnson v. State, Miss., 39 So. Rep. 
692. 

63. FrauD—Sale of Defective Maahinery.—Seller of Ma- 
chine known to be defective held liable in an action for 
fraud and deceit to one injured in the use ofthe ma- 
chine.—Kuelling v. Roderick Lean Mfg. Co.,N. Y., 75 
N. E. Rep. 1098. 

64. Girrs—Instructions as to Gifts Inter Vivos.—An 
instruction relating to a gift of notes did not exclude the 
idea of delivery by using the word “‘transferred.”’--Craw- 
ford v. Hord, Tex., 89 S. W. Rep. 1097. 

65. GOOD WILL—W hat Constitutes.— The good will sold 
at a sale of partnership property and good will under 
an order of court is only the probability that the old 
customers will resort to the old place.—Griffith v. Kirley, 
Mass., 76 N. E. Rep. 201. 

66. GUARDIAN AND WARD—Action in Names of Wards. 
—An action to recover money asa part of the estate of 
minors must be brought in the names cf the wards, and 
cannot be maintained by the guardian in his own name. 
—Mee v. Fay, Mass., 76 N. E. Rep. 229. 

67. HIGHWAYS — Leaving Explosives in Highway. — 
Where injuries resulted from defendant’s act in placing 
and leaving explosives in a public highway, it was un- 
important how long it remained in such highway. — 
Wells v. Gallagher, Ala., 39 So. Rep. 747. 

68. HIGHWAYS—Rights of Pedestrians and Automo- 
biles.—Travelers on a highway on foot and by automo- 
bile held not entitled to so negligently exercise the right 
to pass and repass as to injure the other.—Hennessey v. 
Taylor, Mass., 76 N. E. Rep. 224. 


69. HOMESTEAD—Rights of Surviving Widow.—Widow, 
after abandoning her homestead in the land of her de- 
ceased husband, held entitled only to her undivided 
one-third interest for life in such lands.—Mecaskey v. 
Morris, Tex., 898. W. Rep. 1095. 

70. HOMICIDE—Dying Declarations.—In a prosecution 
for homicide, statements made by the victim just before 
she died, in addition to her dying declaration as to who 
committed the deed, held inadmissible. — Walton v. 
State, Miss., 39So. Rep. 689. 

71. HomMIcIDE—Provoked Quarrel.—One who provokes 
a difficulty without felonious intent, and during the dif- 
ficulty kills his adversary in self-defense, is guilty of 
manslaughter.—State v. Gordon, Mo., 89S. W. Rep. 1025. 

72. HOMICIDE—Shooting of Third Person.—Accidental 
shooting of a child by defendant while shooting deceased 
held admissible as res geste, but not to show defendant’s 
guiltin shooting deceased. — Stevison v. State, Tex., 89 
8S. W. Rep. 1072. 

73. HUSBAND AND WIFE—Action to Restrain Breach of 
Contract.—In an action against a husband and wife to 
restrain a breach of contract signed by the husband for 
himself and wife, compiainants have the burden of show- 
ing that the husband had authority to make the agree- 
ment.—Sanders v. Brown, Ala., 39 So. Rep. 782. 

74. HUSBAND AND WIFE—Antenuptial Agreements.— 
Acquaintance of intended husband and wife, and repu- 
tation of husband as a man of means, held not to show 
that the intended wife had knowledge of husband’s 





means when she executed the antenuptial settlement 
—Murdock v. Murdock, Ill., 76 N. E. Rep. 57. 

75. HUSBAND AND WIFE —Uonsideration for Ante- 
nuptial Agreements.—An attempted contract is sup port- 
ed as to consideration by the subsequent marriage of the 
parties and mutual covenants waiving and releasing the 
rightsof each in the property of the other. — Kroell v. 
Kroell, Ill., 76 N. E. Rep. 63. 

76. HUSBAND AND WIFE—Estates by Entirety.—Where 
anote and mortgage were executed to husband and 
wife and their heirs, they were tenants by the entirety, 
and the wife was entitled tocollect the same as against 
the husband’s administrator, notwithstanding St. 1885, p. 
679, ch. 237.—Boland v. McKowen, Mass., 76 N. E. Rep. 
206. 

77. HUSBAND AND WIFE—Estoppel. — Married woman 
held estopped to deny that indorsement of note of hus- 
band was made in New Jersey, where it was void under 
the laws of that state. —-Chemical Nat. Bank v. Kellogg, 
N. Y., 75 N. E. Rep. 1103. 

78. INDICTMENT AND INFORMATION—Sufiiciency of In- 
dictment.—Minor circumstances which are not vital ele- 
ments of the offense need not be set out in an indict- 
ment.—State v. New, Ind., 76 N. E. Rep. 181. 


79. INJUNCrION—Proteetion of Personal Rights. — An 
inspector of police is without authority to take photo- 
graph of a person to be placed in the rogues’ gallery be- 
fore his conviction, and will be enjoined from exhibiting 
the photograph in the so-called gallery. — Schulman vy. 
Whitaker, La., 39So. Rep. 737. 

80. INJUNCTION—Remedy at Law.—Ordinarily injunc- 
tion will not lie to restrain a board of commissioners 
from accepting public work and making allowances 
therefor, an adequate remedy by appeal being provided 
by Burns’ Ann. St. 1901, § 7859. — Board of Com’rs of La 
Porte County v. Wolff, Ind., 76 N. E. Rep. 247. 


81. INTOXICATING LIQUORS—Action on Liquor Dealer’s 
Bond.—The statute authorizing a recovery of liquidated 
damages by the person aggrieved in case of a breach of 
a liquor dealer’s bond is penal in its nature, and should 
be strictly construed.—Choate v. Viha, Tex., 89 S. W. 
Rep. 1082. 

82. INTOXICATING LIQUORS—Instructions in an Action 
ou Liquor Bond.—In an action on a liquor bond fora 
sale to a minor, the use, in an instruction, of the word 
“knowingly,” to qualify the word “permit,” used in the 
statute, making ita breach of the bond to permit a mi- 
nor to enter or remain in a saloon, is error.—Wakeham 
v. Price, Tex.. 89 8. W. Rep. 1093. 

83. INTOXICATING LIQUORS—Local Option and Publi- 
cation of Order.—Failure to immediately publish order 
putting local optiou into effect held not to vitiate the 
order, but to merely postpone the taking effect of the 
law.—Rawls v. State, Tex., 898. W. Rep. 1071. 


84. INTOXICATING LIQUORS—Sale to Minor. — The fact 
that a father’s course of conduct toward his minor son 
tended to encourage him in dissipated habits held not, 
asa matter of law, to prevent the father from recover- 
ing damages on the liquor bond for a sale of liquor to the 
minor.—Wakeham Vv. Price, Tex., 89S. W. Rep. 1093. 

85. JUDGMENT—Uollateral Attack.—A foreclosure de- 
cree pronounced by acourt which has acquired juris- 
diction over the persons and the subject-matter, whether 
erroneous or not, cannot be collaterally attacked.— 
Jackson v. Grosser, IIl., 75 N. E. Rep. 1032. 

86. JUDGMENT — Matters Not in Abstract. — The su- 
preme court cannot determine what the provisions of a 
trust deed with relation to solicitor’s fees were, where 
such provision is not shown in the abstract of the rec- 
ord.—Jackson v. Grosser, Ill., 75 N. E. Rep. 1032. 

87. JuRY—Self-Defense.—The jury, in considering the 
defense of self-defenfe on a trial for assault with intent 
to murder, held required to consider a threatened as- 
sault on, and apparent danger to, defendant.—Cooper v. 
State, Tex., 89S. W. Rep. 1068. 

88. LANDLORD AND TENANT—ACtion for Rent.—In an 
action by lessor for rent, evidence of payment of taxes 
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by lessor held competent under the declaration, not- 
withstanding a general objection of variance.—Landt v. 
McCulloug::, I11l., 75 N. E. Rep. 1069. 

89. LANDLORD AND TENANT—Construction of Lease.— 
A lease of a theater building does not imply a warranty 
that the building leased is fitted for occupation as a the- 
ater, or for any particular use.—Taylor v. Finnigan, 
Mass., 76 N. E. Rep. 203. 

90. LANDLORD AND TENANT—Constructive Eviction.— 
Where a lessee does not abandon the premises, but re- 
mains in possession, a constructive eviction by the land- 
lord is no defense toa suit for rent. — Taylor v. Finni- 
gan, Mass., 76 N. E. Rep. 203. 

91. LANDLORD AND TENANT — Contract in Writing.— 
Where a rent coxtract was in writing, it was error, ina 
prosecution based thereon, to permit the state to prove 
its terms by parol.—Wilson v. State, Ala.,39 So. Rep 776. 

92, LANDLORD AND TENANT—Extinguishment of Lien. 
—Surrender of a tenant’s note and rental contract by 
the landlord to the tenant held not an extinguishment of 
the landlord’s lien as a matter cf law. — Wilson v. State, 
Ala., 39So. Rep. 776. 

93. LANDLORD AND TENANT—Option to Purchase.—Les- 
see who failed to pay rent note provided for under con- 
tract of lease held not entitled to purchase the premises 
under an option contained in the lease. — Carpenter v. 
Thornburn, Ark., 89S. W. Rep. 1047. 

94. LARCENY—Bringing Stolen Property into State.— 
On a prosecution for bringing stolen property into the 
state, evidence held sufficieut to show with reasonable 
certainty that defendant brought $50 of stolen money in- 
to the sutte.—Bink v. State, Tex., 89 S. W. Rep. 1075. 

95. LIMITATION OF ACTIONS—Amended Complaints.— 
Amended complaints founded on the same wrong must 
be regarded as fi.ed at the date of the commencement of 
the action, im determining the effect of the statute of 
limitations.—Terre Haute & I. R. Co. v. Zehner, Ind., 76 
N.E. Rep. 169. 


96. LIMITATION OF ACTIONS—Effect Upon Securities.— 
Lien existing as incident to a debt ceases to exist on the 
extinguishment of the debt by limitations. — Houston 
Ice & Brewing Co. v. Stratton, Tex., 89S. W. Rep. 1111. 

97. MANDAMUS—Petition.—An averment of petivion for 
mandamus to compel reinstatement of petitiouer’s name 
to the police pension roll, that the petitioner’s husband 
died from the effects of an injury received in the service, 
held zot overcome by other averments of the petition. — 
Eddy v. People, Ill., 75 N. E. Rep. 1071. 

98. MASTER AND SERVANT — Assumption of Risk. — A 
servant does not assume the risk of negligence on the 
part of the master in the furnishing of instrumentalities 
for doing the work.—Chambers v. Wampanoag Mills, 
Mass., 75 N. E. Rep. 1093. 

99. MASTER AND SERVANT—Duty of Master to Inspect. 
—Failure of a master to promulgate a system of inspec- 
tion in its mills is ev:dence of negligence in case of in- 
jury to a servant through want of inspection. — Cham- 
bers v. Wampanoag Mills, Mass., 75 N. E. Rep. 1093. 


100. MASTER AND SERVANT—Liability of Abutting Own- 
er for Defective Sidewalk.—Abutting owner of premises 
held liable for injury resulting from dangerous condition 
of sidewalk incident to the doing of certain work, al 
though the work itself was done by independent con- 
tractors.—Mullins v. Siegel-Cooper Co., N. Y.,75 N. E. 
Rep. 1112. 

101. MASTER AND SERVANT — Negligence.—Stopping 
freight train on the west end of passing track at station 
held not negligence, though injury to employee would 
have been avoided if train had passed to east end.—Fore 
v. Chicago & A. Ry.Co., Mo., 89 S. W. Rep. 1034. 

102. MASTER AND SERVANT—Negligence of Master in 
Failure to Inspect.—On the same issue of negligence of 
a railroad in inspecting a tender which was subsequent- 
ly wrecked, thereby injuring a trainman, evidence that 
the inspector knew that his son was to go in the engine 
to which the tender was attached held relevant.—Hover 
v. Chicago, R. 1. & G. Ry. Co., Tex., 89 8S. W. Rep. 1084. 





103. MASTER AND SERVANT — Remuneration. — Wilifu 
default in performance of stipulation of contract held to 
preclude a recovery forservices, although the stipula- 
tion does not go to the essence of the contract.—Sipley 
v. Stickney, Mass., 76 N. E. Rep. 226. 

104. MINES AND MINERALS—Gas Leases. — Where a gas 
lease does not prescribe a time within which the weil 
must be constructed, the law implies that it must be 
constructed within a reasonable time.—New American 
Oil & Mining Co. v. Troyer, Ind., 76 N. E. Rep. 253. 

105. MINES AND MINERALS—Provision in Gas Lease for 
Rental.—A condition in a gas lease, providing for am®an- 
nual rental upon the failure of the lessee to drill a well 
within a designated period, is valid and enforceable.— 
Indianapolis Gas Co. v. Pierce, Ind., 76 N. E. Rep. 173. 

106. MORTGAGES—Option to Declare Debt Due.—Where 
mortgage provides on default of interest that the princi- 
pal and interest should become due at option of mort- 
gagee, foreclosure on default held an irrevocable elec- 
tion to treat the mortgage as due.—Kilpatrick v. Ger- 
mania Life Ins. Co., N. Y., 75 N. E. Rep. 1124. 

107. MORTGAGES—Sale Under Power.—In order to make 
a valid sale under a power in a mortgage, the terms of 
the power must be strictly complied with.—Chase v. 
Morse, Mass., 76 N. K. Rep. 142. 


108. MUNICIPAL CORPORATIONS—Authority of Mayor.— 
A resolution of a city council authorizing the mayor to 
execute a note held insufficient to renderthe city liable 
on a bond executed by the mayor thereunder.—Gutta 
Percha & Rubber Mfg. Co. v. City of Attalla, Ala., 89 So. 
Rep. 719. 

109. MUNICIPAL CORPORATIONS—Donations for Private 
Purposes.—A city held not entitled to recover on a bond 
given to secure performance of acontract, by which the 
city agreed, on certuin conditions, todonate money to a 
manufacturing corporation.—Collier Shovel & Stamping 
Co. v. City of Washington, Ind., 76 N. E. Rep. 122. 


110. MUNICIPAL CORPCRATIONS—Presumption that Im- 
provement Made Under Valid Ordinances —Where two 
ordinances have been passed for the same improve- 
ment, one of which is valid and the other invalid, the 
law will presume that the improvement was made under 
the valid ordinance.—Harris v. People, Ill., 75 N. E. Rep. 
1012. 

111. MUNICIPAL CORPORATIONS — Public Improve- 
ments.—Variation from ordinance as to size of cobble 
stones to be used held not to make a different improve- 
ment.—People v. Bridgeman, IIl., 75 N. E. Rep. 1057. 


112. MUNICIPAL CORPORATIONS — Public Improve- 
ments.—Determination of village to build sidewalk by 
special taxation, under the sidewalk act of 1875, does not 
settle question of owners’ damages.—Village of Grant 
Park v. Trah, Ill.,75 N. E. Rep. 1040, 


113. MUNICIPAL CORPORATIONS—Special Assessment 
Proceedings.—A judgment of sale in a special assessment 
proceeding is defective where it refers to an attached 
schedule for the amount of the judgment, and there is 
no dollar mark in front of the numerals in the schedule, 
and nathing to show that the numerals indicated dollars 
and cents.—Gage v. People, Ill., 76 N. E. Rep. 56. 

114. MUNICIPAL CORPORATIONS — Special Tax. — The 
fact that a village clerk fails to file his report of lands 
delinquent on account of a special tax,on the day re- 
quired by an improvement ordinance, does not invali- 
date the tax.—Harris v. People, Ill., 75 N. E. Rep. 1012. 

115. MUNICIPAL CORPORATIONS—Street Assessments.— 
A condition in a deed of certain land conveyed to a city 
for a street, that the grantor and the remaining portion 
of the lot would not.be liable for municipal assessment 
for maintaining the street, held ultra vires and void.— 
Pittsburg, C., C. & St. L. Ry. Co. v. Oglesby, Ind., 76 N. E. 
Rep. 165. 

116. NEGLIGENCE—Automobiles.—In an action for in- 
juries to plaintiff by the frightening of his horse by de- 
fendant’s automobile, evidence held to require submis- 
sion of defendant’s negligence to the jury.—Gifford v. 
Jennings, Mass., 76 N. E. Rep. 233. 
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117. OBSTRUCTING JUsTICE —Inducing Witnesses to 
Absent Themselves.—In a prosecution under Cr. Code, § 
272, for conspiracy to induce witnesses in a criminal case 
to leave the state, the guilt or innocence of the person at 
whose trial the witnesses should have testified is imma- 
terial.—Tedford v. People, Ill.,76N. E. Rep, 60. 

118. PARENT AND CHILD—Action for Injuries to Child.— 
Where without his father’s consent an infant is em- 
ployed in a dangerous service, his father’s right to re- 
cover for injuries is based on the common law.—Texas & 
P. Ry. Co. v. Hervey, Tex., 89S. W. Rep. 1095. 

119. PARTNERSHIP—Good Will as an Asset.—A partner 
dissolving a firm held chargeable with the value of the 
good will to the same extent as though he had purchased 
the property and good will under order of court.—Grif- 
fith v. Kirley, Mass., 76 N. E. Rep. 201. 

120. PARTNERSHIP—Liability of New Firm.—Where as- 
sets of an old firm are transferred to a new firm, it is 
under obligation to pay the debts of the old firm at least 
to the extent of what was realized in good faith there- 
from.—La Montague v. Bank of New York Nat. Banking 
Assn., N. Y., 76 N. E. Rep. 83. 

121. PRINCIPAL AND AGENT—Management of Estate.— 
An agent of an administrator assisting inthe settlement 
of the estate held entitled to pay an attorney for services 
rendered in the administration, but not to make other 
disbursements, except at the administrator’s instance.— 
Harms v. Wolf, Mo., 89 8S. W. Rep. 1087. 

122. PRINCIPAL AND AGENT—Unauthorized Disburse- 
ment by Agent.—In an action by an administrator, 
against his agent, for money received, a charge that the 
appraisers were only entitled to their regular allowance 
unless the administrator authorized a further payment 
held proper.—Harms v.Wolf, Mo. , 89 S. W. Rep. 10387. 

123. RAILROADS— Duty in Relation to Culverts.—A rail- 
road company in constructing culverts for drainage held 
bound to take into consideration, not only existing con- 
ditious, but such future changes as it could have fore- 
seen. — St. Louis Southwestern Ry. Co. of Texas v. 
Rollins, Tex., 89 8. W. Rep. 1099. 

124. RAILROADS—Duty of Person Using Private Cross- 
ing.—A drayman using a private crossing at the implied 
invitation of a railroad company while unloading a car 
held not bound to exercise ordinary care in selecting a 
crossing.—Cowans v. Ft. Worth & D. C. Ry. Co., Tex., 89 
S. W. Rep. 1116. F 


125. RAILROADS—Negligent Construction of Culvert.—A 
railroad company held liable for damages from overflow 
of land caused by its negligence in constructing cul- 
verts, concurring with the acts of others or the act of God. 
—S8t. Louis Southwestern Ry. Co. of Texas v. Jenkins, 
Tex., 89S. W. Rep. 1106. 

126. RELEASE—Fraud in Procurement.—Where a ser- 
vant was treated for injuries in a hospital conducted by 
the master, false statements of the physicians in charge 
as to the servant’s physical condition, made for the pur- 
pose of facilitating a settlement, invalidated the same.— 
Gulf, OC. &8. F. Ry. Co. v. Huyett, Tex., 89 S. W. Rep. 
1118. - 

127. SALES—Transfer of Title.—The title to a personal 
chattel remains in the seller, if he is required by the con- 
tract to forward or deliver the artivie, uptil the goods 
are delivered in accordance with the contract.—Common- 
wealth v. Adair, Ky.,89 8. W. Rep. 1130. 


128. SPECIFIC PERFORMANCE—Provision for Liquidated 
Damages.—Contract for exchange of land may be speci- 
fically enforced, aithough it contains provision for liqui- 
dated damages in case of breach.—Koch vy. Streuter, L1., 
75 N. E. Rep. 1049. 

129. STATUTES—Acts in Pari Materia.—Statutes relating 
to the same subject, enacted at different dates, the latter 
having in view tke earlier, and being intendcd as supple- 
menta) y thereto or amendatory thereof, are to be treat- 
ed as iv pari materia.—State v. Kiley,Ind.,76N. E. Rep. 
184. 

130. STIPULATIONS—Validity.—An agreement between 
the solicitors of record that a case be set down for hear 





ing to test the sufliciency of defendant’s plea of dofectize 
parties held valid.—_Ingram &,Goodman ¥. Gill, Ala., 39 
So. Rep. 736. ; 

131. TAXaTION—Inheritance Tax.—Object of inherit- 
ance tax statute held not to prevent parent from giving 
property to children during his lifetime.—People v. Kel- 
ley, Ill., 75 N. BE. Rep. 1038. 


132. TAXATION—Power of County Board.—A county 
treasurer who is as such supervisor of assessment of the 
county has no supervision over the board of review, and 
has nothing to do with assessing omitted property, 
either personally or through his deputies.—Stevens v. 
Henry County, Ill., 75 N. E. Rep. 1024. 

133, TAXATION— Transient Merchant. — If a transient 
merchant has paid taxes on his goods in one county, he 
is excused from payment of further taxes for that year in 
another county on substantially the same stock. — 
Simoyan v. Rohan, Ind.,76 N. E. Rep. 176. 


134. THEATERS AND SHOWS—Vailidity of Conditiions in 
Theater Ticket.—Clause in theater ticket, providing that 
if soid by the purchaser on the sidewalk it would be re- 
fused at the door, held valid.—Collister v. Hayman, N, 
Y., 76 N. E. Rep. 20. 


135. TORTS—Interference With Another’s Business.— 
No person or combination of persons can legally obstruct 
or interfere with another in the conduct of his lawful 
business.—Purington v. Hinchliff, Ill., 76N. E. Rep. 47. 

136. TowNs—Road and Bridge Tax.—A certificate of 
highway commissioners, showing a levy of 40 cents on 
the $100 for roads and bridges, without stating the amount 
required for each purpose, or the total amount of taxes 
required, is sufticient.—People v. Kankakee & S. W. Ry. 
Co., Ill., 75 N. E. Rep. 1063. 

137. TR1AL—Instructions as to an Estoppel.— Where, in 
an action on a note, the court instructed fully as to the 
issue of estoppel raised by the reply, plaintiff could 
not complain because that issue was not referred to in 
all the other instructions.—Baum y. Palmer, Ind., 76 N. 
E. Rep. 108. 


138, TrRIaL—Special Findings.—A general verdict in 
favor of plaintiff is a finding against defendant upon the 
issuable facts, and is supported, as against special find- 
ings, by evcry inference which may be drawn from the 
evidence.—Union Traction Co. v. Sullivan, Ind., 76 N. E. 
Rep. 116. 


139. TRusTS—Powers of Trustee.—Executor and trustee 
appointed after the resignation ofthe orignal executor 
and trustee held entitled to exercise discretion vested in 
such original executor.—Jn re Wilkin, N. Y., 75 N.E. 
Rep. 1105. 

140. WILLS—Construction.—A clause of a will referring 
to certain property as having been previously conveyed 
by testator cannot be given the effect of a devise, al- 
though the deed of conveyance referred to was invalid 
for want of delivery.—Noble v. Tipton, Ill., 76 N. E. Rep. 
151. 

141, WILLS—Intention of Testator. — Where the entire 
will clearly shows an intention on the part of testator to 
postpone the vesting of his estate until the period of dis- 
tribution, such intention will be effectuated. — Starr v. 
Willoughby, Iil., 75 N. E. Rep. 1029. 

142. WILLS—Who are Legatees.—Trustees in will held 
“legatees” within the meaning of clause giving the 
property not otherwise disposed of to legatees previous- 
ly mentioned. — Crawfurd v. Mound Grove Cemetery 
Ass’n, Ill.,75 N. E. Rep. 998. 


143, WITNESSES—Cross-Examination.—To what extent 
a witness may be cross-examined on collateral issues to 
test his credibility rests largely in the discretion of the 
trial court.—Robinson y. Old Colony St. Ry. Co., Mass., 
76 N. E. Rep. 190. 

144. WITNESSES—Leading Questions.—In the absence 
of a palpable abuse of discretion resulting in substan- 
tial injury to accused, the allowance of leading questions 
is not of itself ground of reversal.—Maguire v. People, 
Ill., 76 N. E. Rep. 67. 





